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November 24,2008

BY HAND

Ms.ThomaseniaP.Duncan
General Counsel
federal Election,

Jan WltDM Baran
202.719.7390
JtaranOwrf.com

n s
U

999 E Street, NW
Washington, DC 20463

Re: MUR 6077 (U.S. Chamber of Commerce)

Dear Ms. Duncan:

This office represents the U.S. Chamber of Commerce ("Chamber") in the above-
captioned Matter Under Review ("MUR"). This letter responds to the Complaint
filed with the Federal Election Commission CTEC" or "Commission") on
September 24,2008, by Brian Melendez on behalf of the Minnesota Democratic-
Farmer-Labor Party mat alleges ox>rdmalion between the Chamber and a Senate
campaign with regard to certain public advertising.

The Chamber denies coordinating its activities with any campaign. Furthermore,
and as detailed below, the Complaint's general speculation that coordination may
have occurred is insufficient to find reason to believe that the Chamber violated the
Federal Election Campaign Act of 1971, as amended ("Act" or "FECA"). Tome
contrary, publicly available infonnan'on about the firewalhimplem
Chamber vendor-FLS Connect-not only undermines the Complaint's generalised

dination claims, but specificaUy and ciedibly refutes Accordingly, the
Commission should find no reason to believe the Chamber violated the Act

FACTS

On October 8,2008, the Chamber received notice of a Qwnplaint filed by Brian
Melendez on behalf of the Minnesota Democratic-Farmer-Labor Patty alleging that
the Chamber paid for three television advertisements m Minnesota that Mniayhavev*
been coordinated with Senator Norm Coleman in connection with his Mil
reelection campaign to the United States Senate.1

*^^
Employee Free Choice Art," -attacking [AI] Frviken>iposWoDoatixes,VTaidupndiiiig[SeMtor]
Cobmu'i position on berth an." The ConvWmtlw provides web tcWret^ where Ac ids CM
be viewed.
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The only nexus between the Chamber and Senator Coleman alleged in the
jg that the Chamber *"d the Senator's campaign committee are both

listed as clients of the direct marketing firm FI£ Connect at www.flscoffliect.com.
The Complaint makes no mention of the feet that the same website states that FLS
Connect maintains firewalls to avoid coordination.

Notably, the Complaint stops short of actually alleguig that the Chamber's
television advertising was, in fi^ coordinated with the Senator. The strongest
statements mustered by the O)mplaim are mat the Chamber's and the Seru^
separate retention of FLS Connect can support an 'Inference'* and may be an
"indicator!]" of coordination. Attxxdiiigly.theQnnrriaiirt^
that the advertising "may have* been ccx>rdiriated and that the Q)mini88ion "should
investigate" whether any coofdinati
allege that coordination did occur.

actually occimed Hie Complaint does not

Hie Chamber is an incorporated trade association that serves as the world's largest
federation of business companies and associations with an underlying membership
of over 3,000,000 businesses and business associations. Hie Chamber bad retained
FLS Connect to conduct phone calls to recruit additional members.

The Chamber provides various member services and advocates a pro-business
agenda in all branches of the federal government on behalf of its members. These
activities make the Chamber an appealing target tor politically-motivated
complaints filed with the FEC. See, €.g., FEC Matter Under Review 5819
(dismissing complaint alleging impermissible corporate expenditures).

Complaints alleging improper coordination are particularly attractive to political
complainants because of their speculative nature and, therefore^
they can be made. One of the namesake principals of FLS Connect was previously
impUcatedmsuchacompUunt See FEC Matter Under Review 5546. However,
the Commission voted 6-0 to disfn*ffff Ihnf nmttgr last year based on the results of the
Office of General Counsel's investigation determining that:

FLS... set up internal fire walls by assigning specific
partners and employees to specific categories of
clients such as federal candidates or political party
committees or corporate and state/local clients....
[Tjhe structure was designed to prevent the partners
and employees assigned to federal clients... from
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using information about those clients in connection
with services provided to other clients or from
conveying infbnnation about those clients to owners
and employees who were assigned to other clients in
violation of FECA «wi the Commission's regulati

General Counsel Report #2 at 5 (Dec. 22, 2006) internal quotations omitted). The
Office of General Counsel concluded, and the Conimission accepted, that this
structure "prevented the transmittal of mfor^ Id

A thorough discussion of the FLS Connect firewalls now prominently appeals on
the FLS Connect website. The "About FI^Q>imectw page of the website, ova//o6/
at ht^-y/www.flgoinncctcxmi/abouUrtml, devotes two of its four paragraphs to
explaining that FLS Connect has structured its biisincss so that it docs not act as a
conduit for coordination among its varied clients:

FLS Connect takes great care to ensure that we are
organized to meet the requirements of the Bi-Partisan
Campaign Reform Act (BCRA). With the help of our
legal experts, we have developed an organizational
structure and program process to ensure we are fully
compliant whh the BCRA laws. Our employees have
gone thtn^iph extenffn1^ compliance training and
possess an in-depth understanding of what is
acceptable as h relates to coordination. We have
retained the services of the Washington law firm
Patton Boggs LLP on an ongoing basis to assist in our
effort to fully comply with the law. Our ability to
separate our clients into sectors of business in
compliance with BCRA allows us to effectively
manage all of our clients' needs.

Our client list consists of me last five Presidential
Campaigns and Bush/Cheney 2004. We also provide
services for the Republican National Committee, the

ong al Committee, and hundredsRepi
of Republican State Parties and candidates on all
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levels, as well as corporations, associations and other
organizations.

Undeterred by the foregoing, Mr. Melendez nonetheless filed the Complaint in this
matter. TTiis is not me first thne Mr. Mdendez has filed a dubious oon^lam^
government authority. He previously tried and fuled-multiple times-earlier this
year to institute state adinimstrativc proceedings against sponsors of other
independent advertising in Minnesota featiiring Senator Coleman and AlFranken.2
These attempts failed because, like the Complaint here, Mr. Melendez did not and
could not allege facts sufficient to allege a violation of the law.

THE ACT AND IMPLEMENTING REGULATIONS

As a corporation, the Chamber is prohibited from making "contributions" to
candidates for federal office. 2 U.S.C. § 441b. The Commission's regulations
explain: "Any person who is otherwise prohibited from making contributions... is
prohibited from paying for a coordinated communication.** 11 C.F JL § 109.22. A
communication will be deemed a coordinated communication if it satisfies, three
criteria. Id. § 109.21(a). There is no dispute that the Chamber's ads satisfied the
first two criteria which require, in relevant part, mat the communication:

Is paid for, in whole or in part, by a person other than
fa] ^rH^HJNtcv mithoHzftd committee, or political party
conmuttee[and]

refers to a dearly identified House or Senate
candidate and is publicly distributed or otherwise
publicly disseminated in the clearly identified
candidate's jurisdiction 90 days or fewer before the

8 S« Brian M&nduv. Minnesota^ for Employ* Frndom, 11-0320-19806-CV.Miim.
Office of Admin. Hearing! (July 29,2001) (danonal fir fitfinv to praertprinafira evidence of a
violation) available at l«ptfwww.aeJiJlato.i^^ Brian
MUMvv. JttoMfaJM, ll-0320-19807< ,̂MiDiL Office of AdmfaLHewfati (July 29,2008)
(oBDuual for fluim to pmcat prim flidB evidenoe of a vtolation) ovattoblt at
l̂ /www.oihJWe.iiiiLUi/a1^^ Brian Mdmdu v. Mnnnotans
for Employee Freedom, 114)320-19«23^ ,̂MimOlBc»of Admin. He«iiigi (Aug. 18.2008)
(dimiml flbf fidhve to pmaat flMs to mpport a Hading of probable came of a violation) ovatfoMf
at lillpyAwww.oBhjlBtejiiiLin^Baie/032019a^



CO

O
O>
rsi

Ms. Thomawnia P. Duncan
November 24,2008
PageS

clearly identified candidate's general, special, or
runoff election, or primary or preference election, or
nominating convention or caucus.

Id. § 109.21(aXl), (bX4XO- The relevant provisions of the thud criterion, the so-
called "conduct standards," also follow:

(d) Conduct standards. Any one of the following
types of conduct satisfies the conduct standard of this
section whether or not there is agreement or formal
collaboration...:

(1) Request or suggestion, (i) The communication is
created, produced, or distributed at the request or

i of a candidate, authorized committee, or
political party committee; or

(ii) The communication is created, produced, or
distributed at the suggestion of a person paying for the

nd

ittee assents to thecommittee, or political parry
suggestion.

&) Material tovohement.... A candidate, authorized
committee, or political party committee is materially
involved in decisions regarding:

(i) The content of the communication;

(ii) The intended audience forme communication;

(tii) The i"ffflnff or mode of the

(iv) The specific media outlet used for the
communication;

(v) The timing or frequency of the communication; or
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(vi) Hie size or praminence of a printed
conununication, or duration of a cflfTinrunicfltifln by
means of broadcast, cable, or satellite.

(?) Substantial discussion.... The communication is
created, produced, or distributed after one or more

* M
between the person paying for the communication, or
the employees or agents of the person paying lor the
commumcation, and the candidate who is clearly
identified in the communication, or the candidate's
authorized committee, the candidate's opponent, the
opponent's authorized committee, or a political party
committee. A discussion is substantial within the
meamuff ox ibis naraBraon IT ̂ "lormaiio^ about the
candidate's or political party committee's campaign
plans, projects, activities, or needs is conveyed to a
person paying for the coinmunication, and that
information is material to the creation, production, or
distribution of the ^flfnfif>ffliift*fifln

(4) Common vendor. All of the following statements
in paragraphs (dXW) through (dX4X«0 of this
section are true:

(i) Tlie person paying for the communication, or an
agent of such person, contracts with or employs a
commercial vendor ... to create, produce, or distribute
the communication;

(ii) That commercial vendor, including any owner,
officer, or employee of the commercial vendor, has
provided any of the following services to the
candidate who is clearly identified in me

or die candidate's aulhprizfd
committee, the candidate's opponent, the opponent's
author! Tied committee, or a political parry
during the previous 120 days:
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(A) Development of media strategy, including the
selection or purchasing of advertising slots;

(B) Selection of audi

(C) Polling;

(D) Fundraising;

(E) Developing the content of a public

(F) Producing a public communication;

(G) Identifying voters or developing voter lists,
mailing lists, or donor lists;

(H) Selecting personnel, contractors, or
subcontractors; or

(I) Consulting or otherwise providing political or
media advice; and

(iii) ... That commercial vendor uses or conveys to
the person paying for the communication:

(A) Information about the campaign plans, projects,
activities, or needs of the dearly identified candidate,
the candidate's opponent, or apolitical party
committee, and that information is material to the
creation, production, or distribution of me

M or

(B) Information used previously by the commercial
vendor in providing services to the candidate who is
clearly identified hi the commnnication.orthe
candidate's authorized the candidate's
opponent, the opponent's authorized committee, or a
political party committee, and that information is
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material to the creation, production, or distribution of
•D6

Id. § 109.21(d).3

However, these "conduct standards" are not satisfied if a commercial vendor
through winch coordinating infonnation might pass has "established and
implemented a firewall" unless "specific Information indicates that, despite the
fiiewill, information about the candidate's... campaign plans, project activities,
or needs fhat is material to the creation, production, or distribution of the
communication was used or conveyed to the penon paying for the
Id. § 109.21(h) (emphasis added).

The Commission stated in the accompanying Explanation & Justification to this
regulation that "[m]any commenten also supported a firewall safe harbor as a way
far nrmi^flfinn* to rMnti^ ^ ^ynilativB emMpl«int«

Fed. Reg. 33 190, 33206 (June 8, 2006). Accoidingly, the Commission titled the
regulation "Safe harbor for establishment and use of a firewalT and explained that
it will also evaluate coordination claims made hi the Msafe haibor" context as
follows:

In an enfoicenient context, the Commission will
weigh the credibility and specificity of any allegation
of coordination against the credibility and specificity
of the facts presented in the response showing that the
elements of the safe harbor are satisfied.

Mat 33206-07.

There ire two oftg^xKKtortitindi^
dtaribtton. ornpuNtcattoncf

Mipafen material," nefcta of w^
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DISCUSSION

The Complaint Does Not Allege an Actual Violation of the Law, Much
Less Sufficient Facts to Support Such an Allegation.

The Complaint does not allege that a violation of the law was committed Instead,
the Complaint is styled as a request that the FEC inve^gate whether a violation
"may have" occurred based on amfeience[s]nandMmdlcators>

f>butnotfects.
f F*nnifartnntiatcd requests to "̂ EjrtiBp**111 must be dismissed at tShe IfrrcshoM because
they do not provide nets mat can serve as a basis for a "reason to believe*1 finding.

Asastatatorymatter,att>mplairt
"person who believes a violation ...hcaoccvrredr 2 U.S.C § 437g(aXl)
(emphasis added). The Commission's regulations further explain tNit a complaint
"should contain a clear and concise iiedtation of the fects which describe a
violation" and that the "complaint should d^
upon personal knowledge and statements based iipon information and belief.** 11
C.F.R.§111.4(c),(dX3).

Armed with only "inference[s]M and "iiidicators," the O>niplaint fells short of
aUeguig a violation of the law even "upon infonnation and belief.** Rather, the
Complaint is left to conclude only that a violation "may have** occurred and does
not allege that one actually "has occurred** as required by statute.

Hie sole feet alleged in the Complaint t*1** Ktiim the Chamber to Senator Coleman,
and serves as the basis for the "mfcrencetsr and "m^
coofdinated its advertising wift
Usts both as clients. This, wimout more, does not amount to coordination.

Tne Complaint correctly states that coordinaticm can be estabh^hed between a
candidate and a third parry if they share a common vendor.5 However, that vendor

Thb omission is nosninRlul. TJw itniulft npjuirBS thst • oooipisJnt "shsli bo nudo under
pewltyofpttjury." 2 U.S.C. § 437g(iXl). Oiventfaeabsqiceofsiiyn«tifittih1hhing«vfolstk)o,a
conchukmtfasttvk>lstionhsdlinfiic^()CCunr«dccNiU The
Complaint cveftiUy avoids that problem by not alleging w actual violstion.

compc)oert of the
§109^1(4X4).

dard We are assuming h meant to dte to 11 C.FJL
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must be one that assists the third party "to create, produce, or distribute the
communication.'* 11 CF.R. 109.21(4X9. FLS Connect was retained by the
Chamber to engage in membership recruitment phone calls and not to create,
produce, or distribute the Chamber's television advertising mMumesota. The
Chamber filed Form 9 reports disclosing that other firms were retained to oeate,
produce, and distribute its television advertising in Minnesota.6 Furthermore, the
existence of a common vendor does not, in and of itself result in coordination. The
coordination regulations still require that a common vendor actually transmh
coordinating information from one client to «n«tner. Set 11 C.F.R.
§ 10921(dX4XUi). Accordingly, two of the three requirements for alleging
coordination based on the common vendor "conduct standard" are not satisfied.

The Complaint also states that "[n]ewspaper articles describe a close-knit web of
relations between Senator Coleman [and] the Chamber" which support "the
inference" that Hie niamher'a adwrtiaptigntg «Siie« jimdiieed «t tlig request of

Senator Coleman * **
dii

with Senator Goleman's material involvement, or after
with Senator Coleman" pursuant to the coordination "conduct

standards" at 11 C.FJL § 10921(4X1X3). However, the newspaper article
citations in the Complaint do not mention the Chamber or otherwise describe any
relationship between Senator Coleman and the Chamber. Accordingly, they do not
provide any factual basis for a coon&iation dami on these alteniative grounds. In
any event, the Chamber denies coordinating hs television advertising with the

Hie Complaint only speculates that a violation "may have" occurred and invites the
FEC to investigate. The Complaint's invitation is really an attempt to shift the
minimal burden of alleging a violation and foots to support such an allegation to the

One of the ejovettnements refiwred to in the Complunt WM not subject to Fonn 9 repotting
requirements. However, FU Connect WM not redUned to create, produce, or diitr^^
advertisement either.

NotwUiftrndiog the Chanber's Fonn 9 d1»̂
Miy Have Failed to Property Report Their Expenditurei.1* The Compliint ippeini to be lugsjeiUiig

DOimott oooDmfln)oito ADOIO veoonttME OODHRIODS 010 no« aoniy oeoHBiv K M M mo ^^niittDQr H an
•MBoffMnHiHfin nRljD|B attlOGUIDOnB DO* ft DOuDlOU OODBBuDlBO. BQfl C^U .DQ ^^ODDttUAi DlUI 10 BUCflB UlljK

tnatitwajnot To the

were subject to dhdosure on Fonn 9 which the Ouunbcr timely fllcd.
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Commission and to coexh into a fishing expedition ncn a The
not proceed farther OP tin* frtmriif md th^ T^Bttcr gfa0ukl be

2. TheFLSCoimeetWelMtte>iDlscassk>BofFiiTwaIbNotOii|yRendcn
the Complaint's Unspecified Coordmatiosi OaimsIiuiiffiden^biitSpedfkally
•ad Credibly Relates Them.

The sole fiictual linkage between the Chamber and Senator Coleman provided by
the Complaint Is that, according to the FLS Connect website, bom me Chamber and
Senator Coleman are clients of FLS Connect However, the FLS Connect website
also explains that FLS Connect has implemented firewalls to avoid coordination
among its clients thereby invoking the protections of the Commission's regulatory
"safe harbor." These protections are twofold. First, they require that a complaint
alleging coordination provide "specific mfbnnationw that the firewalb have been
bleached, gfteftnd, the f!«mmi«M<m mm* "weigh the eredihiHty and apeeifieHy" nf
the allegations m the Q)mplaim against the fiw^ The
Complaint in this matter fills short in both respects.

First, the Complaint does not contain any "Specific mfonnation*1 about the fidlure of
the FLS Connect firewalls. Second, a previous FEC investigation specifically
examined and approved the firewalls at issue there which makes the statements
about FLS Connect's firewalls on hs website eminently credible. Conversely, the
Complaint contains only unspecified coordination claims that have very little
credibility in light of Mr. Melendez*s history of filing similarly baseless complaints
in other matters. Accordingly t the Complaint does not overcome the protections of
the firewall "safe harbor" and should be dismissed on these grounds as well.

(a) Thefl ai leeifî d ennmliffifltinm elaim« iiuniffifiient
when in Kofat of the FLS Connect firewalli

As previously explained, the Commission's regulations permit a common vendor to
establish firewalls between clients to avoid coordination. Id. § 109.21(h). Doing so
results in a "safe harbor** that serves as a first line of defense against speculative
coordination claims. 71 Fed. Reg. at 33206. However, the-safe harbor" will not
apply if "specific information indicates" that the firewaU did not prevent the flow of
ccoidinatingmfonnation. 11 C.F.R. § 109.21(h).
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TTiB FLS Connect website explains that the company has availed itself of this "safe
haitor" by implementing firewalls to prevent coor^^ Not only does the
Complaint neglect to acknowledge the existence of the FLS Connect firewalls -a
fact that i« menfnBghaHnMjp iven tfaff th^THI1 treatment flf the firewall^ pn flig
FLS Connect website and the Complaint's singular reliance on the same -the
Complaint does not provide any mfiaraiation,Mspecific?l or otherwise, about how the
firewalls may have been compromised

The Commission should not pennh an investigation to proceed based on a
complaiM that Ms to pnmde the requisite If it does, the
protections afiforded by the "safe haiboT will be rendered useless because every
vendor and client that relies on anti^x>oidination firewalls wiU be vulnerable torn
investigation bytheFEC based on speculative coordination claims. This is
precisely the result the Commission sought to avoid when it promulgated this "safe
harbor" regulation. See 71 Fed. Reg. at 33206.

(b) JBld BPMlfi'ritY Ou^we*
' " * I B '

The Commission has also explained that, H[i]n an enforcement context," it will
"weigh the credibility and specificity of any allegation of coordination against the
credibility and specificity of the facts presented in the response showing that the
elements of the safe harbor are satisfied." Id at 33206-07. As has been previously
explained, the Complaint fails to provide any specificity regarding its coordination
claims, ft relies solely on statements from the FLS Connect website that the
Chamber and Senator Coleman are clients of FLS Connect and, therefore, Mmay
have" coordinated their activities through FLS Connect In contrast, the FEC's
investigation in MUR 5546 resulted in an examination and conclusion that the
elements for an effective safe harbor had been satisfied. That conclusion appears to
be the factual basis for the representations on the FLS Connect website that FLS
ComecthninqfanenlBd Accordingly, the Complaint's
coordination claims are fir less specific man the £EK^S regarding the FLS Connect
firewalls.7

finding Ihit there wii tobBiiB¥8— to Ifait
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In addition, FLS Connect's representations about its firewalls are also far more
credible than the Complaint's coordination claims given the Commission's previous
examination and conclusion in MUR 5546. On the contrary, Mr. Melendez's
consistent pattern of filing factuaUy deficient complaints with gov<
strongly suggests mat mis Complaim, like his others, was motivated by a desire to
generate negative publicity and not out of any genuine belief that the law was
violated. The Complairt's weak assertion 1h^
opposed to stating under penalty of perjury that a violation did, in fact, occur is
further evidence that Mr. Melendez does not actually believe a violation was
committed, but filed the Complaint for purely political purposes. Accordingly, Mr.
Melendez's Complaint ghffliM not be afforded any credibility.

CONCLUSION

The Complaint does not allege a violation of the law. Even if h did, the Complaint
does not allege specific and credible facts that can overcome the firewall Msafe
harbor" that has been invoked in this matter. These deficiencies notwithstanding,
the Chamber denies coordinating its television advertising wi& Senator Coleman or
his campaign. Accordingly, there is no reason to believe a violation occurred and

(Continued...)
on language from a January 3,2003, Expb •tic dJurificatkn that was superseded by the
Commfaiioo'i firewall "safe harbor* regulation Baaed on the superseded tagiiage, the Factual and
Legal Analysis at 9 conctuded: "Becsusethefimtwopamofthe'coiimioave^
•DflVQ 1ft ft flUUiUQOK DaVHft vD HtVOSuflllB UVuflCDBsT u!0 U80 OT Q9aVDftlliB6 OK OlIQa^DaitllQQ OOGUWOO sV

described in 11 CJ.R. $ 109Jl(dX4XUi)."

"i^Kiai CflHBBIflBflD GBD DO sjQOBBsT SUDDQIt ft OOOVODBslllOD dlflD flUQB ID iDO laTC^IIfftU i

11 CJJL § 10921(h)nowreqiiireithata
firewanhasbeencC4npromlsedbefi)ratheCc«untekmcn
cooftOHlioooeainedBndloprocflBdwilhn TlMabfeoceoftafwmatiooisnolQager
adMniate to Justify an hwestigBtionMk was mMl^ A»lasjnste^lamedabc^e,theniquiiy
does not end there. TheCoamiiHigniiiiittaliollwe|ab
conpuint agsinst the facts provided by the response befim proceeding.
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Hiamiwd

Sincerely,

)ldBaran
sb P. Buns


